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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE:
EASTLAND PARTNERS LI M TED Case No. 91-03149-R
PARTNERSHI P, a M chi gan

limted partnership,

Debt or . Chapter 11

EASTLAND PARTNERS LI M TED

PARTNERSHI P, a M chigan linted
partnershi p; EASTLAND PROPERTI ES

LI M TED PARTNERSHI P, a M chi gan

limted partnership; SAMJUEL

WALKER, 111; RALPH TENNANT; LAURANCE
RYBACKI ; PAUL ROBERTSON, JR., as

Trustee of PAUL ROBERTSON, JR.

REVOCABLE TRUST; ALFRED LOEWENSTEI N,
Trustee of the ALFRED LOEWENSTEI N

TRUST; ALBERT LOPATI N, NORMAN R

LePAGE and BONNI E LePAGE; FREDERI CK Z.
HERR, Trustee, FREDERI CK HERR TRUST;

TI MOTHY L. HENNESSEY and ANNE C.

HENNESSEY; ROBERT GALACZ; FRANK A.

Di PI ETRO LI VI NG TRUST; BECK C.

DEMERY, Trustee, BECK C. DEMERY TRUST;

and LORRAI NE LERNER REVOCABLE LI VI NG TRUST,
LORRAI NE LERNER and LEONARD LERNER, Trustees,

Plaintiffs,
V. Adv. No. 96-4091-R

ANTHONY STEVEN BROWN, | ndi vi dual | y; Adversary Proceedi ng
ASB ASSET MANAGEMENT I NC., a M chigan

corporation; ANTHONY S. BROWN DEVELOPMENT

COMPANY, I NC.; VILLAGE GREEN MANAGEMENT

CO., INC., a Mchigan corporation; PROPERTY

MANAGEMENT GROUP, I NC., a M chigan corporation;

ROBERT M STILLINGS, JR., Individually, and

GEOFF HOCKMAN, | ndividually, Jointly and Severally,
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Def endant .

SUPPLEMENTAL OPI NI ON REGARDI NG JURI SDI CTI ON
In this adversary proceedi ng brought by a former chapter 11

debt or and ot hers post-confirmation alleging various state |aw
claims, the issue is whether the Court has subject matter

jurisdiction.

Plaintiff Eastland Partners Limted Partnership is owned by
JAM Associ ates, the general partner, and Eastland Properties
Limted Partnership. JAMis a co-partnership owned equally by
def endant Ant hony Steven Brown and Eric Yale Lutz. East | and
Properties is owned by 35 individual |limted partners, sone of
whom are defendants here, and JAM the general partner.

The plaintiffs owned an apartnent conpl ex known as East| and
Village Apartnments. Pursuant to a June 20, 1989 agreenment with
Eastl and Properties, defendant ASB Asset Managenent, Inc. was
t he managi ng agent of the property. ASB Asset in turn hired
def endant Village Geen to performits managenent obligations.
Village Green managed the apartnment conmplex from May, 1990
t hrough Decenber, 1994.

Eastl and Partners filed for relief under chapter 11 in 1991.
A plan of reorganization was confirmed in April of 1992 and
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nodi fied in May of 1992. Subsequently, the chapter 11 case was
cl osed.

I n October of 1994, the partnerships and |imted partners,
plaintiffs here, sued these same defendants for breach of
contract, breach of fiduciary duties, conversion, and negligence
in Oakland County Circuit Court. The defendants noved for
sunmary disposition there on the basis that the plaintiffs'
claims arose out of violations of the plan of reorganization,
arguing that the Bankruptcy Court has exclusive jurisdiction
over any and all actions brought by the limted partners and
part nerships.

The state court agreed with this argument. In its ruling
on the matter, the state court judge stated:

In re Shepp's Food Stores, Inc., 160 B.R 792

(1992) held that a state suit by sharehol ders agai nst

debtor directors was an inproper attenpt to interfere

with a plan of reorganization. A proceeding need only

be related to a Chapter Eleven case to fall within

bankruptcy jurisdiction. In matters related to a

bankruptcy case, if the outconme of the bank -- if the

outcome of the proceeding could conceivably have any
effect on the estate being adm ni stered i n bankruptcy.

Sanders Confectionery Products, lnc. v. Hel | er

Fi nancial, 973 F.2d 476 [(6th Cr. 1992)]. 11 U.S.C.

Section 541(a) defines property of the estate to
i ncl ude:

Proceeds, products, offspring rents or
products from property of the estate, any

i nt erest in property that the estate
acquires after the commencenent of the
action.



Def endant argues that if the funds acquired by
Eastl and Partners is subject to the plan, that they
are funds that are clearly part of the estate.
Therefore, the Bankruptcy Court has excl usive
jurisdiction.

Plaintiff argues that the Court has jurisdiction
because they claim state clains under the state |aw
agai nst the Defendant who is not a bankruptcy debtor,
and any decision in this Court will have no effect on
the bankruptcy estate. Plaintiffs argue their
conpl aint and breach of contract under state |aw and
under state tort claim Plaintiffs argue that any
anal ysis of the Bankruptcy Court order is unnecessary
and irrelevant to the <core allegations in the
conplaints. Plaintiffs further argue under applicable
state law and the partnership agreenent itself, where
the essential purpose of the partner is no longer in
exi stence, the partnership is automatically dissol ved.
If any w nding up or dissolution proceedings are
necessary, these are state court proceedi ngs, rather
t han Bankruptcy Court proceedi ngs. Plaintiffs claim
that a state court clai mmy proceed where the outcone
will have no, or only a slight affect, wupon the
bankruptcy estate. In re Petrolia Corp., [79 B.R 686
(Bankr. E.D. Mch. 1987).]

Ckay. The Court is going to grant Defendant's
motion on summary disposition on lack of subject
matter jurisdiction, as the plan provides that the
Bankruptcy Court shall have jurisdiction for the
pur poses, including determ nation of all questions and
di sputes regarding title to assets of the estate, and
t he determ nati on of al | causes of action,
controversy, disputes or conflicts, whether or not
subject to action pending confirmation sale between
the debtor and any other party, as well as the
enforcenent and interpretation of the ternms and
conditions of the plan.

Transcript of Motion Proceedings before Hon. Barry L.
Howar d, Oakl and County Circuit Court, Oct. 12, 1995, at 9-11.
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Accordingly, the plaintiffs filed the present adversary on
January 29, 1996. The conplaint contains five counts, seeking
damages in excess of $778,000. Count I, against Brown, asserts
claims of breach of fiduciary duty, m sappropriation, fraud, and
willful msrepresentation. Count |l asserts a claim of
defal cati on against Brown and Village Green for failing to
account for rents from the apartnent conplex. Count 111,
agai nst Brown, ASB Asset, and Anthony S. Brown Devel opnent
Conmpany, Inc., asserts clainm of breach of fiduciary duty.
Count IV contains clainms for breach of contract, defalcation,
negl i gence, and violation of court order against Village G een.
Count V contains clainms for breach of fiduciary duty against
Property Managenment Group, Inc., Robert M Stillings, Jr. and

Geof f Hocknman.

The plaintiffs essentially allege that signi ficant
provisions in the plan were violated, including provisions for
paying certain creditors first and keeping certain funds in
escr ow. The plaintiffs contend that Brown and his related

conpani es enbezzled nmore than $775,000 from the debtor

partnership. These funds should have been used to fund the
reorgani zati on. VWhen a secured creditor did not receive
payments from the reorgani zed debtor, it foreclosed upon the



apartnment conpl ex property.

The i ssue of subject matter jurisdiction over this adversary
was raised by the Court in a pre-trial conference on April 12,
1996. The parties were given an opportunity to brief the issue
and a hearing was held on May 6, 1996. At the hearing, the
Court concluded that it did not have subject matter jurisdiction
and dism ssed the adversary. This witten opinion supplenents

t hat bench deci si on.

This Court is a court of Ilimted jurisdiction. The
bankruptcy court derives jurisdiction fromthe district court.
28 U.S.C. §8 157(a), (b)(1). The district court has "origina
but not exclusive jurisdiction of all civil proceedings arising
under title 11, or arising in or related to cases under title
11." 28 U.S.C. 8 1334(b). The present adversary proceeding is
nei ther a case arising under title 11 (which involves a cause of
action created by title 11), nor a case arising in title 11 (a
sort of residual category of civil proceedings which includes
adm ni strative matters, notions to turnover property of the
estate, and determ nations of the validity, extent, and priority

of liens). See 1 Collier on Bankruptcy T 3.01[1][c][iii],[v] at

3-26, 3-32 (Lawrence P. King ed., 15th ed. 1996). Thus, the



guestion is whether this proceeding is "related to" a case under
title 11. "Related to" proceedi ngs have been descri bed as
t hose which (1) involve causes of action owned by the
debtor that becanme property of the estate under [11
U S . C] 8541, and (2) are suits between third parties
which "in the absence of bankruptcy, could have been
brought in a district court or state court"” and whose
outconme could conceivably have an effect on the
bankruptcy estate.
lbid. ¢ 3.01[1][c][iv], at 3-28-29. Simlarly, the Sixth
Circuit has concluded that bankruptcy court jurisdiction over a
proceeding exists "if “the outcome of that proceeding could

concei vably have any effect on the estate being adm nistered in

bankruptcy.'" Sanders Confectionery Prod. v. Heller Fin., 973

F.2d 474, 482 (6th Cir. 1992)(quoting In re Wl verine Radio Co.,

930 F.2d 1132, 1142 (6th Cir. 1991)). See also In re Salem

Mort gage, 783 F.2d 626, 634 (6th Cir. 1986); 8300 Newburgh Rd.

Partnership v. Tinme Constr., Inc. (lnre Time Constr., Inc.), 43

F.3d 1041, 1045 (6th Cir. 1995).

Additionally, the status of the bankruptcy case figures
promnently in determ ning bankruptcy court jurisdiction.
Following confirmation of a chapter 11 debtor's plan, a
bankruptcy court has a fairly narrow jurisdiction. Post -
confirmation, the Court's roleis "limted to matters invol ving

t he execution, inplenmentation, or interpretation of the plan's



provi sions, and to disputes requiring the application of

bankruptcy law. " Zahn Assocs., Inc. v. Leeds Bldg. Prod., Inc.

(Ln re lLeeds Bldg. Prod., Inc.), 160 B.R 689, 691 (Bankr. N. D

Ga. 1993) (citing Goodman v. Phillip R Curtis Enter. (ln re

Goodman), 809 F.2d 228, 233 (4th Cir. 1987); Pioneer Inv. Servs.

Co. v. Cain Partnership, Ltd. (Iln re Pioneer Inv. Servs. Co.),

141 B.R. 635, 640 (Bankr. E.D. Tenn. 1992); AR E. Mqg. Co. V.

United States (Iln re ARE. Mg. Co.), 138 B.R 996, 998-99

(Bankr. MD. Fla. 1992); Oficial Unsecured Creditors' Comm V.

Siskind (ln re Erie Hotel Joint Venture), 135 B.R 165, 170

(Bankr. W D. Pa. 1992); and Service Decorating Co. v. Travelers

Ins. Co. (ILn re Service Decorating Co.), 105 B.R 859, 861 (N.D

I11. 1989)).

Post-confirmation state |aw clainms, such as those brought
by the plaintiffs here, are generally not within the bankruptcy
court's jurisdiction, even when, as here, the conduct giving
rise to the state law clainms or causes of action has interfered
or could potentially interfere with the reorganized debtor's
ability to carry out its obligations under the plan. H& L

Devel opers, Inc. v. Arvida/JMB Partners (Inre H& L Devel opers,

Inc.), 178 B.R 71, 76 (Bankr. E.D. Pa. 1994) (Court did not
have jurisdiction over debtor's post-confirmation acti on agai nst

vendor and broker alleging various state |law clainms including



breach of contract, tort and fraud); Gines v. Gaue (ln re
Haws), 158 B.R 965, 971 (Bankr. S.D. Tex. 1993) (Post-
confirmati on adversary brought by debtor alleging state |aw
claims including breach of fiduciary duty, breach of contract,
constructive fraud, conversion, constructive trust and unjust

enri chment not "related to" bankruptcy case); Coastal Petrol eum

Corp. v. Second Medina Corp. (ln re Coastal Petroleum Corp.),

142 B.R. 177, 180-81 (Bankr. N.D. Ohio 1992) (Debtor's post-

confirmati on adversary for breach of contract and conversion

dismssed for lack of jurisdiction); Fi nkel stein v,

TransAnmerican Natural Gas Corp. (ln re TransAnmerican Natural Gas

Corp.), 127 B.R. 800 (Bankr. S.D. Tex. 1991) (No jurisdiction
over royalty owner's post-confirmation suit against debtor for
breach of duty regarding post-confirmation settlenent of a gas

purchase contract); Green Mtg. Corp. v. Asia Comrercial Co.,

Ltd. (ILnre Jewelcor, Inc.), 150 B.R 580 (Bankr. M D. Pa. 1992)

(Court lacked jurisdiction over post-confirmation adversary
all eging trademark i nfringenment by debtor's successor; rejecting
argument by plaintiff that adversary constituted counterclaimto

previ ously adjudi cated proof of clainm); Central States, S.E. &

S.W Areas Pension Fund v. J.T. Gerken Trucking, Inc. (ln re

J.T. Gerken Trucking, Inc.), 10 B.R 203 (Bankr. N.D. Chio 1981)

(Post-confirmation di spute over collective bargai ni ng agreenent



affirmed as part of debtor's plan disnmssed for |ack of
jurisdiction over argunment that debtor's breach of the
col | ective bargai ning agreenent constituted a default under the

plan). C.f., Petrolia Corp. v. Elam(ln re Petrolia Corp.), 79

B.R 686, 688-89 (Bankr. E.D. M ch. 1987) (Concluding that the
outcone of plaintiff's claims for malpractice, negligence,
breach of contract, unjust enrichnment, and viol ati on of federal
securities law would have no effect on pending bankruptcy

estate, thus no "related to" jurisdiction); Inre Ernst, 45 B. R

700, 702-704 (Bankr. D. Mnn. 1985) (Court refused to enjoin
creditor from foreclosing nortgage in state court due to
debtor's default under confirmed plan; rejecting argunent that
debt or needed to recover equity in property to fulfill terns of
pl an) .

The reasoni ng behind these cases is that Congress did not
intend, when it allowed bankruptcy courts to have jurisdiction
over post-confirmation disputes that could conceivably affect
i npl ementati on of the plan, that bankruptcy courts would retain
jurisdiction over any dispute involving a reorganized debtor

perform ng under a confirnmed plan. See H & L Devel opers, 178

B.R at 76. "lIndeed, such an interpretation seens directly at
odds with the goal of weaning the debtor from dependence on the

bankruptcy court in order to stand on its own feet with respect
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to post-confirmation matters." Id. (citing Pennsylvania

Conpanies, lInc. v. Stone (ln re Greenley Energy Holding of

Pennsylvania, Inc.), 110 B.R 173, 183 (Bankr. E.D. Pa. 1990);

In re Morgan & Morgan, Inc., 24 B.R 518, 521 (Bankr. S.D.N.Y.

1982)). See also Gerken Trucking, 10 B.R at 205 ("[T]here is

not hi ng in the Bankruptcy Act to indicate that the Court retains
jurisdiction of the debtor for the purpose of disposing of any
controversy which mght arise between the debtor and third
parties relating to nmatters other than the plan of
reorgani zation itself."); Jewelcor, 150 B.R at 583 (Where the
court stated that it could "contenplate a nunmber of scenarios
occurring after the confirmation of this chapter 11 plan which

could have a positive effect on the successor to the debtor's

general economc well-being and, which in theory, could be

passed along to pre-petition creditors."); TransAmeri can Natur al

Gas, 127 B.R. at 804 (Rejecting the argunent by def endant - debt or
t hat post-confirmation jurisdiction was appropriate because if
plaintiff succeeded in adversary and received a |arge judgnent
inits favor the debtor would be unable to neet its obligations
to creditors under the plan; "[b]y such reasoning every future
breach of contract by [the debtor], no matter how unrelated to
its former bankruptcy estate, could arguably be drawn into

federal court as affecting its liquidity.").
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The test for post-confirmation jurisdictionis specifically
limted to matters traceable to the bankruptcy estate, as it
exists at confirmation. Post-confirmation, there is no |onger
a bankruptcy estate. Property of the estate vests in the
reorgani zed debtor upon confirmation. 11 U.S.C. § 1141(b).
That is exactly what happened here. Debtor's First Anended Pl an
of Reorganization, Art. IX Further, the causes of action
asserted by the plaintiffs were never property of the Eastl and
Partners bankruptcy estate because they did not exist at the
time of the bankruptcy, but arose post-confirmation. Moreover,
there is no provision in the Eastland Partners plan which would
require the reorgani zed debtor to use its portion of whatever
proceeds nmay be recovered in this lawsuit for the benefit of
creditors, as a plan m ght conceivably require. It is clear
then that even if the outcome of this adversary proceeding is in
the plaintiffs' favor, there would be no property recovered
whi ch the Court could conceivably have authority to adm ni ster
See Haws, 158 B.R. 970-71 ("Assets such as the |lawsuit enbodi ed
in this adversary that are not drawn into the plan are vested
with the debtor upon confirmation, and matters concerning the
di sposition of these non-plan assets do not affect the

i npl ementati on or execution of the plan.”) (citing Goodman, 809

F.2d at 232)). Accord, Coastal Petroleum 142 B.R at 179.
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Thus, the existence of the plaintiffs' clains at the present

time can have no conceivable effect on the former bankruptcy

estate of Eastland Partners.

U S.C § 1334(e),

al |

Simlarly, the Court does not have jurisdiction under

28

whi ch provides for "exclusive jurisdiction of

of the property, wherever |ocated, of the debtor as of the

commencenent of the case, and the property of the estate.”

this Court has exclusive jurisdiction over these cl ai ns,

The state court was apparently under the inpression that

relying

on the jurisdictional provision of the debtor's plan. The state

court was particularly persuaded by the foll owi ng provisions in

t he pl an:

Until the Effective Date, the Debtor shall remain
subject to this proceeding under chapter 11 of the
Bankruptcy Code and the Bankruptcy Court shall retain
its jurisdiction therein. Thereafter, the Bankruptcy
Court shall retain jurisdiction for the follow ng
pur poses:

C. Determ nation of all questions and di sputes
regarding title to the assets of the estate, and
determ nation of all causes of action, controversies,
di sputes or conflicts, whether or not subject to
action pending as of the Confirmation Date, between
t he Debtor and any other party.

F. Enforcement and interpretation of the terns
and conditions of this plan.
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Debtor's First Anended Pl an of Reorganization, Art. Xl, Y C, F.

Plainly, this dispute does not concern the enforcenment or
interpretation of any termor condition of the debtor's plan as
the plaintiffs' clains are not part of the plan. Additionally,
as di scussed above, the plaintiffs' clainms are not property of
t he bankruptcy estate, which in any case would have vested in
the debtor wupon confirmation. Further, despite the broad
| anguage in the debtor's plan, this Court clearly does not have
jurisdiction over all causes of action between the debtor and
any other party, "whether or not subject to action pending as of
the Confirmation Date.” "[P]ost-confirmation jurisdiction
exi sts by reason of the plain text of § 1334(b), not because of

a provision of the confirnmed plan or an order of the court”. 1

Wlliam L. Norton, Jr., Norton Bankr. Law & Prac. 2d § 4:43

(1995) .

| V.

Accordingly, for all of the foregoing reasons, the Court
hol ds that it |lacks jurisdiction over this adversary proceedi ng.
This conclusion is not intended to foreclose the plaintiffs from

seeking recovery in a court of conpetent jurisdiction.
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STEVEN W RHODES
U. S. Bankruptcy Judge
Ent er ed:
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